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JURISDICTIONAL STATEMENT 


On April 27, 1966, the Grand Jury for the 
DeswElc. Gl Arizona, ab emoecnix, indicted apsellanve 
William Warden Duncan, and Judson Wesley Rainey, 
piveriag In Two counts that the defendants hadeyiclaved 
Title 18, United States Code, Section 2313, Receiving 
eac concealing stolen Mover Venicles Moving aimiiiges— 
State Commerce. On July 5, 1966, the appellant was 
Bresent With counsel for hiswarraignment deen Uamced 
Dvaves Misctrict Coury for tne District set SArizencema. 
Pmoening, and “entered pleas of MOU Guile yerom pornmeounr. 
of the indictment, No. C-17477-Phx. The co-defendant, 
Judson Wesley Rainey was arraigned at the same time and 
elscmentered oleas Cf NHOLPSaIeley tomporn covunvc ©. ene 


indictment. 


One December 13, 1966, the date set for trial 
appellant filed a Motion for Separate Trial which was 
joined in by the co-defendant, Judson Wesley Rainey. 

The Court granted appellant's motion and the case pro- 
eeccded to erial as fo him only. 

On December 14, 1966, the jury returned a verdict 
of guilty as to both counts of the indictment. On 
January 9, 1967, the Court sentenced the appellant to 
a term of five years imprisonment under the provisions 
of Title 18, United States Code, Section 4208(a)(2) on 
each count and a fine of one thousand dollars, both sen- 
tences to run concurrently. Thereafter on February 20, 
1967, the co-defendant, Judson Wesley Rainey entered a 
plea of guilty to Count I of the indictment, imposivulon 
of sentence was suspended amd he was placed on probation 
for yaree years. 

Appellant William Warden Duncan brings thie 
appeal from the judgment and sentence of the trial Court. 
Dhes Juris@ictaon of apne Cours On this divreece avpealmers 
created by Title 28, United States Code, Section Leoi 
and the timely filing of the Notice of Appeal. Appellant 
has been at liberty on bond pending the outcome ope wigs 


appeal. 


STATEMENT OF FACTS 


Appellant was charged by indictment with 
violations of Title 18, United States Code, Section 2313. 
Meeavesecuron Veacs 2s tollows: 

"Whoever receives, conceals, stores, 

Daeeecrs,, sells, Of GISpOSeS C1 amy movor 

Wehuele “Or aiverait.. Moving as se ramen 

is a part of, or which constitutes inter- 

state or foreign commerce, knowing the same 

Ce haves been scolen, Ssnall be Lined mice 

more than $5,000 or imprisoned not more 

than five years, or both.” 

Mees inecictment was Substantially in accord wives ouns:. 
Receral Rules of Criminal Procedure, with the excesraanm 
that it contained allegations of a more specific nature 
woenm those contained in the form. Count £ of elem iaeiuc 
ment was in the following Janguage: 

"On or about the llth day of September, 

1965, WILLIAM WARDEN DUNCAN and JUDSON 

WESLEY RAUNEY, im the stave end) Dis veuce 

Ol Fionn LO receiver anG Conceal. 

stolen motor vehicle, to-wit: a 1961 

Chevrolet Impala which was moving as 

InveRsuawe Cc OMmmerce From LOsmengelear 

State Or Callitornmia. co Phocmixsm vee 

Of Avizona, and they vnem mew che 

motor vehicle to have been stolen." 

Count 2l was im the Same form with tne except onmriat ern ae 
WehewOl tT Terences as co dave.) CSscrilpLrlonmoumunem cl mrcucr 
ang Dilacesor Origination Of the transporvaricn mm aac 
offense allegedly occurred on the 18th day of October, 
1965, the vehicle was a 1964 Chevrolet Impala Supersport, 
and the carvas alleged to have been moving from Huntington 


Park Sace of Calirornia, 
2 


On October 6, 1966, appellant filed his Motion 
Memeot tl el Particulars, a copy of which is sev forth 4s 
pape ppendix to his brief. The motion was argued on 
November 14, 1966 before the same Court that presided 
merece trial of cvhis case and was denied. Leavetwac 
pave, Nowever, to renew the motion at a pre-trial con- 
merence to be neld pursuant to Rule 17.1, Federal Rulles 
Smecriminal Procedure. 

The pre-trial conference was held on December 8, 
1966. Present were the trial judge, counsel for the 
Sepellant, counsel tor the appellee, counsel forecvi_ec-. 
defendant, and a court reporter. (Please note that the 
transcript of proceedings of the pre-trial conference is 
mistakenly numbered C-176362Phx., and should read 
C-17477-Phx.). A further hearing was also held on the 
eope lant's Motion for Billi of Particulars Ay taae 
time appellee advised the court that it had supplied some 
Cf the information requested by appellant in his mocion 
and agreed to formally make that a part of the record by 
filing a Bill of Particulars withtie Court (Pre-Trial 
Dre p. 2). A Copy of that Bill ™of Pareveularc acim. 
@luded as an Appendix to Unis Oriech inet ct cee 
response to appellant's motion, appellee also had stated 
Goat tue government had no knowledge of any evidence 
favorable to the defendant believed to be material to 
Bnewultimarce Lssuc Cf gut or innocence) As to a) 


other matters requested in the appellant's motion, the 


motion was denied (Pre-Trial Tr. p. 2). No agreement 
was reached concerning a voluntary exchange of informa- 
tion between the appellant and the appellee. 

On December 13, 1965, immediately preceding 
micetrial> appellant tiled a Motion for Separate Trualc. 
Prior to that motion being argued, appellee advised 
appellant's counsel in answer to an additional item 
BPeubht in wwme Motion for Bijl sof Particulars “Uhecrwenocnc. 
mndividual mad been charged with possession Of the venue me 
ecscribped im Count if or the indictment, ccune cima 
eppellant indicated he already knew this. Appellee Turtee. 
eaqvisea counsel that no one had been charged wien passe. — 
ero Of LNG Vellcve described sin Gounv i O's Une ede 
ment other than appellant end™his co-defendant. (Tr. p. 
mil). The appellanc'’s Motion for Sévarate Gri mcmaa. 
Branced and ~ne Cease proceccead CO trialveza ise ees 
appellant, William Warden Duncan, only. (Tr. vo. 4). 

Ay PEQVresenvative Oo: Bell Auvowss ecm ce 
2909 South Figueroa, Los Angeles, California, testified 
that the company was the owner of a 1961 Chevrolet on or 
about September 9th through lith, 1965. (Tr. p. 15). The 
Car was a2 whive Impala coupe and sometime Curinesuae 42coye 


period of time the car was Stolen Tron tne company sor 


H's 


mn Los Angeles (Tr. p. 20). The license number of the 
vericie wos California License No. JGP 146 and gre slates 


wre on Ene cer atthe time of the theft (Tr. ». 20). 


' 
An 
H 


1 


fee bi Ss expibit 1, vne Certificate of Oywnersnip 
kept by the company, was admitted into evidence (Tr. 
mp. 19). It shows that the vehicle identification 
number is 11837L110169. The keys were not taken when 
the car was stolen (Tr. p. 21). 

moe Seceevary-treasurer of John Scenes 2a eee 
MonvImecon Park, Caliiornia, another car cdealermerccu— 
fied that the corporation owned a 1964 Chevrolet on or 
Beeuc Ocuober 1Sth tnroush loth, 1665 (Te) p22 eee 
meet 260 pDile@inviii*s Exbibic 2 as tne company ezecan] 
menmteCling oOwnersntp Of Cnis venicle ana Une invenve. » 


De 25)4) mon 


card was admitted into evidence (Tr. 
October 15, 1965, the car was on the company lot at 


$920 Pacific Boulevard, Huntineton Pat, Califor. 


. 25). The car was discovered missing on approximately 


© 


October 16, 1965, and no nermission nad been given any- 
one to remove the vehicle (Tr. vo. 26). It was described 
as a two-door, white, Supersport coupe (Tr. p. 27). Ex- 
PLo.t © reveals that tne vehicle idéntilicatien surse. 
Su tne car was 4lee7E lst ss, 

The evidence showed tnat an individual named 
mobert Menz stole tne two auLomobiles ™ metered td.am 
Counts I and Il of the Indictment ali Menzies te 


Ghat he had conversations with thevareellent curin= 2c 


early pare cf Sentember, 1565, one "Of wieen took place 
ae ae acocllant MY house im Pnoenux (7, 6. 30). “Ske 


bomvceoa eons Involgec ine DoOsSgie te e™eoosi sion. of 


Seer 2ulomebi tes, and Gurin. one of these conversa— 
tions cwne appellant said that he knew of someone who 
@ould Handle such matters (Tr. p. 30). 

On September 10, 1965, Menz telephoned from 
hose fncelés) (California, and spoke with apcellent 2c bas 
Memesin Phoenix (Tr. o. 31). Menz asked Gne eppellant 
if he could use an automooile and the resoonse was in 
tec cll immeatives em ine apcellant specifically stevedccrae 
he could use a 1961 Chevrolet. Durains Cae Comme te a tes 
moawas Mentviomed that Meng would steal such avears ir. 
p. 32). On that same evening Menz located a 1961 Chev- 
monel On a Car lot in tne 2200 block on Scutmeueneroas 
Mos snceles, California, Later that might he retuee—cd 
me tne lot and Stole the ¢ar @me. >». 33)0  Hetweeeapue 
moO drive tnatg car despite the Pact that he shad eroven 
wae wrong key cue Go the fact that the switem haces teen 
turned merely to the "Off" pcsition instead of to the 
Mice pOSsitiou Teomp. —3254 )< 

Meng arvived in Phoenix tne 1 ol Now eae 


twelepnoned the appellant and was instwuetea te Gdelive= 


woe Car tO Snorty Brown's Club Lidoremesacu score icum 


Bead in Phoenix (ir. 0, 35), SAt tnesciy > ico hea. 
the appellant and Mr. Rainey. Tne appellant asxed wnere 


tne car was and Menz informed him that it was in the 


ee re Nae ie Pe : 
ie ees 1 Oiacc i NGkte CU Oe ee ee Oe co pee 

¥ 5 at = i im BE a o Sar Ve s —~< 3 
PeeGy WEnCWonl CO LOSK mo eke par, Cae Dee os ee oe 
1 f+ ie c - Psy. is - A 

Veit sow | Gai SoMa GQ Hene To fence 0 car Gown 


to the Doll House on 32nd Street and MeDowell. He was 
Mme r wee eNCTee TO tare twe license olates off and 
moleecne car in the rear (Tr. pp. 35-35). 9 Menz mee toe 
aupellant at tne Doll House at which time tne appellanc 
handed him approximately $200.00 wrapped in a napkin 
(Tr. p. 36). He identified Government's Exhibit 3 as 
a picture of an automobile of the same make and model as 
the one he drove from Los Angeles (Tr. ». 37). 

Meng then left Pnoenix and Preturneew ce Cal sea 
On Approximately October 15, 1965, he again called the 
epee llanc andeasked whetner the appellant cure ce 
Say More Caroma — Ne a0pci2en: Staved LPaaete vec emu 
a 1964 Chevrolet (Tr. o. 37). Menz found such a venicle 
Om tbe lov Gr John Schleiver Rovers a surs2 oo eee. 
Cali Cerriag, seo e Go, aie aréve it to Poceni zy Ae Zoe: 
on approximately that same date (Tr. po. 385). After some 
Gelephone conversations with the appellacv Mie 25ce! eee 
the car to Snorty Brown's Club Lido thag sole ee -ce 


(Pr. po. 41), Prior to tnat on Sunday) Menge 126) Grier 


t- 


ene car to the anpellanc's house where s00ette 7 vero ce 
tne spare tire and browuaht tt in Cie homse (G77 

On Vonday when tie Car” was demiy ered 7o new sade 
OTH the appellant and Raineyevere Breseme sett yemr, ole. 
side to inspect the car (Tr. p. 42). “Meng was instructved 
EO Crive the Car’ to the Doll Beuse Gore Yaaro te a oie. 
1951 Chevrolet ard take ine Itrense pies 
He drove tWé car Go the Doll House but dic “ot remeve Che 


laters ho Cieweor tau sce Ne wmes he aupe lany anc 


Roewey e@> Watcn baume tne appellant handed him approxi — 
mately $170.00 (Tr. po. 43). He identified Government's 
Exhibit 4 as a picture of a vehicle of the same tyve 
and body style that he stole on October 15, 1965 (Tr. 
By ANS) 
The appellant and Menz had a telenhone conver- 
sation on approximately December 10, 1965, after Menz 
mea returned sto Calitornia. AS 2 reésuit Gf thegacenve a] 
Bob. On Mena came te Phoenix Gnd went to tne sauce lan < 
Mouse in PHoents = Tne appellant told sim Gea ces 
mess Nad Deceiver rested fm connect on) with esemes cee 
ioe CNG Mop. , Nad picked wp both vehicles omes aa 
wmere was Nounane Tor Menz vo worry aoo0ut because uyne we 
was no connection between Hurst and Menz (Tr. vp. 47-48). 
Ome ercss-Cxamamacion Venz seadhee tna ne badepecewm. on — 
weeved Of three felony charges and tneveieu eam com 
eharced in connection with the two stolen sveneciecmret ae 
£0 in the indictment against the appellant (Pr. po. 4e=49)7 
In the early fall of 1965, Beverly Harrell was 
ROWE. OOM emiune aoe lant Ses Cem e times 
meme testified that sne saw a white Chevrole, =aup ie. — 
mately a 1951 model, at the appellant's house (Tr. p. 63). 
On one occasion when sne needed a car to drive the appel- 
lant suggested that she drive this vehicle (Tr. p. 64). 
She further testified that she was not given a key for 
eras caer Dut wee “ble to, stare 1b Dy Gurcing Unc mee a2. 
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Hurst further testified that there was a ey 
for the 1964 Chevrolet but none for the 1961 model. 
However, due to the fact that the ignition in the 1961 
car was left in the "On" position it was possible to 
drive it without a key (Tr. p. 78). 

During 1965 Yvonne Hurst was Vernon Hurst's 
Mice pone teSeliied that or approximately Oclosem ean 
1965, Judson Wesley Rainey drove up to her house in a 
iment -coloreda Chevrolet, while her husband was a4 se. 

a trip (Tr. p. 84). He left and returned with another 
light-colored Chevrolet (Tr. ». 85). She identified 
Government's Exhibits 3 and 4 and reflecting the same 
type of cars that Rainey had driven to her house (Tr. 

p. 85). Rainey drove the car® onto the back lot, an 
area beyond the nouse and parkedthem behind a lot or 
shrubbery (Tr. p. 86). Tne cars were still at that 
location on November 5th wnen sne moved out of the house 
(Tr. p. 86). On cross-examination she stated that she 
mecocni zed The appellant but never had any icesve-. 4c 
Wien him abouce the a@utomodiles nor nad she seen ii sea. 
the cars (Tr. pp. 87-88). She had seen appellant at her 
Mouse several months prior to the theft of Ghe verrcice 
(ics So) 

The remaining cestimony comsisted of tewevence 
surrounding the arrest of Vernon Hurst in the 1°54 Chevro- 
let andthe exarination made of the vehicles by a volive 


officer and a special arent of the F.B.I. The 1°51 


Chevrolet was on the oroperty of Vernon Hurst on the 
date of his arrest. Examination of the serial numbers 
emebecn vehictes revealed that they were respectively 
meCIGUCameWithecne Numbers Of thesecars stolen gn 
Cty Oma byw ncocrt Meng. §Government Seen Dawes. 
and 4 were identified by the F.B.I. agent as being 
photographs of the cars he examined on December 8, 1965 
(Tr. p. 98). The dealer plates found on tne 1964 Chevro- 
let had been issued to Rainey Brothers (Tr. p. 99). 

AG @e@ewe Voce Of The Government 2ececcm. = 


appellant again moved to strike the testimony of Beverly 


Sg@e Ol relevewwmroucie US5Nes UN picmcoce. which motion 
was again denied (Tr. p. 105) Tne defense rested 
without offering any evidence (Tr. p. 111). 

AttEr final Arsuments and inst uc tees meen 
Vac SUOMETCEd Comune iury.. Ine del ender ty wesc ae 
guilty of both counts charged in the indiciment (2 


pee 160). 


SUMMARY OF ARGUMENT 


RESPONSE TO SPECIFICATION OF 
ERROR NO. | 


The Disveice. Court did met err in refusing te 
Peoniecoooel lent Ss MOouion for a Bill of Par licuie... 
(Tr. p. 2). The allegations of the indictment together 
with the information voluntarily furnished by the appellée 
geo Dl tiOl wrarmticulavs were Suliieieny tencccauatc tm, 
Sayvise appellany Ol Che mature and cause of thewaccu.-— 
Diom acainst fam, Fae Court did not abuse its Giecre gee 
Pardeny ineecope lant S moglom, 
RESPONSE TO ar ECiP CATION Gn 
Bhan NO. 2 
ne Disievcr COUre prep ewiy denied appeltancs 
motion to strike the testimony of Beverly Harrell (Tr. 
p. 65, 109). The testimony was relevant and material 
Om tne ASSUGS Of receiving and conceal nes egen eer 
G@escribed in Count I of the indictment. euyvemmcots sccm: 
Ore vagueness an Che testimony wes amar lemwmo my cua 


rather tnan admissibility and Such testimony was proper: 


SViomEceOn ee tiles.) Wie 


ARGUMENT 
i THEs DUSTRICT Cou 
PROPERLY DENIED APPELLANT Ss 
MOTION FOR A BILL OF PARTICULARS 
An @pplieaetion tora Dalimos veggie less iS awteres— 
Sete CON Der SOUndel scree OF (Ol etn trea court. oC 


Boge (anes, 55 eeu? (Jon Cir. 1905); Remme y. 


Use suives se o> Feed 277 (9th Cir, , 1953). Uncen 
URe ects Of this case tne trial court properly ceniled 
Pie wNorLOn fOr awOil) Of particulars. 

Pegewappel lant tiled a mouvlom cor 2 ep. on 
particulars seeking responses to some twenty-two items. 
Mipas Motion related mou tO a complex Charge involving 
Dread issues but to relatively Simple allegations of 
meceipy ancdwconeealment Of GWO Specific movormver mele 
Which Were Moving in interstate commerce, witheune 
knowledge that they nad been stolen. 

Tne purpose Of a Dill of perticularsstomvoe owen cm 
e defendant against a@ Second prosecution for anmiec- 
quately described offense, and to enable him to prepare 
am adequate defense. Cook vVmgUnited Staves, coe 
wae incgictment cnharced the omfenses im Panguavemie 
Wes somewhat more Specific than that conveined iw oan 
@, “ederal nudges cr Criminal Procedures ime adic de ac 
and the bill cf parciculars combined informedey esa ee 
Hane Of Une following with reference tor tue we arses 
pEeoOuphe against Him im each count: 

i The approxima ve datevo. 3c ecwe aed 
offenses (on or about the llth day of 
September, 1965; on or about the 18th 
day of October, 1965). 

=o. The namemof the person jointly 


charged with him (Judson Wesley Rainey). 


ae 


Cee lew cuLy Wariin thie Distracy 
GQoueirizema Wiere thie venlcles wece 
allegediy received and concealed 
(Phoenix). 

les descript 1M Of tne, auel enim venme mes 
which were allegedly received and 
concealed together with the name 

and address of the owners (a 1961 
Cheyroler Impala, white in vcoler, 

serial number 118371110169, owned by 

Bell Auto Sales, 2909 South Figueroa, 

Los Angeles, California; a 1964 Chevrolet 
Impala Supersport, white in color, Serial 
number 41447L131153, owned by John Schleifer, 
Ines, 5920 Pacific Boulevard; Hunting con 
Park, California). 

5. The places from which the vehicles 
originated as interstate commerce and 

the place to which they were driven (Los 
Angeles, California to Phoenix, Arizona; 
Huntington Park, California to Phoenix, 
Arizona). 

The items requested in the motion for a bil or 
pearuiculars were purely evidentiary in nature. 9 7an 
example of this is apparent in Items Bes omens, 
14, 15 and 16, wherein appellant sought to determine 


whether the government would contend that eicner ne or 


peemece Ce Tendany drove the vehicles in question, and 

Pi eSOjmune Places irom which and to which the cars 

were jdrivem. Ene appellant was not charged with tranc— 
porting the vehicles but with receiving and concealing 
cnem, 

The appellant urges that he should have been 
supplied with the exact date of the alleged receipt 
enewconceaimemy Of the vehicles, Yet im hrs motions on 
awioiit of particulars he did not ask for 2 more speci me 
date or time, although that matter was orally raised at 
Woe Pre-trial comPerence. | —Furthermore evens eodmmne 
eavea for this Ambormatvion in his written moriopese 
could not have been Supplied due Co the tcontaniawe 
Merce Ol Themeirensces Chace cum | 

Mie appetlene turcher areues That. ne saoumcm ae 
been supplied with the specific location where the cars 
were allegedly concealed and the name of the person from 
whom the vehicles were received. In support of this he 
Cites a case in another circuit where the mamewor Vue 
biyer Or Narcotics was required to be revealccupuicrece 
tral Gogetner with tae Specific Local lonmiiewesc ce 
Sales OCCuUrred. 

The merit of each request for this type of informa- 
tion should pe decided om a casev by cease basis ae ac 
tried court's action on @ DillSG! parcgicvle: > J. sca 
eretionaryeand should not be distrubed' in the ebsence of 


an abuse of that discretion. Medrano v. United States, 


2e5 8s cdwe5 (9th Cir, 1960), 

WietyeCiren inecases Involving tae salle ou 
MarcOnles the assue of entrapment 1s raised. It may 
therefore become most important to know the name or the 
iUyer Mena SecCilic facts surrounding the cransecu. 6m 
PveM ean tbiese inetances the matter as discretionary wire 
PMeCmurial wcOuUrv.m sla bie case mow belore themcoure 
Were Ts NOt tne slightest hint Of an issue oVeenirac— 
ment. 

iG 1sSeditiiteult to see how tie possibteudemence 
OL alibi was Ghwartved by a denial of the metion ye eos 
depends on an individual being at a different place at 
me bime Ol Une ottense. | Once the evidence sme, ecmune 
Miace Or places where the WOlMenses Cccurred ape ean. 
eeuld have introduced testimony to Snow that sposyvacmar 
eamouner place aeyunav time. This nev vaived vo ce omy 
thac failure can an no way be atbribputable te vaesdea at 
Of tne MOuloOn sora bill of particulars, 

The appellee objected tO supplying cervaim item. 
im appellant's motion on tne grounds Chav couso (speci, 
Mmlehc tend to restrict the Scepe Of eine evidences aaa 
trial (Tr. p. 5). The evidence at the trial revealed 
that the cars were kept at different locations in 
Phoenix for varying periods Of Time, The seovernmen’ 
should not be required to select a specific location and 
tmclude that in agpilUeor particulars scicr toscria 


when the evidence is of such a nature. 


As to the individual from whom the vehicles 
Weme received) ne testiiied au the trial and was 
vigorously cross-examined. The appellee objected to 
Pevecwemie Mis name prior to Urial @icr fear ef posstple 
physical danger to him. The witness, Robert Menz = was 
cOmiinead On anocner charge. This courte can take morice 
as a matter of common knowledge that individuals who 
aeemcont ined Inepenal inshituLions and who saroucauued 
to testify by the government are cfiten in danger of beine 
Dhnysically harmed a. Under the circumstances of stn lemeaee 
revealing Menz's name would have also revealed that he 
Weulds pe a5 Wiunecsceay che wtrial : 

There was mo prejudice to Lhe aeppel lane neric 
dénial of the motion for dweall of particulars es qe Wae 
eble to auvacia ume Credibility of tne witnesen e172 ae. 
use ol pricr felony COnviclLions and imm@euvers 2 7p ve 
the pre-trial ceonrerence counsel for appellant nad ind. 
cayed YO The Court that ne reservedsa risptecomrcaics cma 
eontinuance aiver the government Presenvegm tom co mes 
the purpose Gre presenuing a deélerseutenvac yore Joo. 
at the trial (Pre-trial tr. p. 4 )2eb Une court uciceiecs 
any way indicate thav 10 would Meu e@rant sucha request 
Pte NO vine ss lewever, Wes “Suelo cOUostatadce 

One basis for tne motions rer a ball ci! parrtoulars 
was that without it appellant weule be Lint ted meee 
COpooOrtumity tO present a motion to sever {Pre-trial tr. 
p. 3). However, such a motion was made on the day of 


teial and was granted by the Court. (Tr. p. 4). 


From the record before and at the trial it does 
not appear that appellant was prejudiced by the denial 
of the motion for a bill of particulars. He was adequately 
IitoseMed or Lhe nature Of thé charges against him souas 
to allow him to prepare a defense. The Court did not 
apuse its discretion. Roberson v. United States, 249 
Enecda73( (staCire, 1957); Churiico v. United sratecm 
237 F220 556 (5th Cir, 1O61). 
epee, TRIAL, COURT PROPER Y 
DENIED APPELLANT'S MOTION TO 
SURURE, TESTIMONY OF THE WETNESS 
BEVERLY HARRELL 
Beverly Harreli testified that she made renveds] 
room from the appellant at his home an Phoenix and 
that during the early fall gf 1965 she saw a white 
Chevrolet of the aporoximately model year 1961 at that 
home (Tr. p. 63). There was no key available for the 
€ar OUT She Was aple Go Start the engi tema cae. wonee 
She was permitted to drive the car by the appellant. 
Ovner Cestimony revealed thay eicrestercunOuCrc. 
rolet automobiles registeedto appellant in Arizona during 
the year 1965 (Tr. pp. 69-70). The testimony of Robert 
Menz, the individual who stole the 1961 Chevrolet and 
geliaverca it TO appellant ancuriesco-celenedatrena ney 
Was CO Che errect that due to the vociclonwor the tention 
Ne coul@ crive the car alchouei se Cid mou have tne eee 


key (Tr. pp. 33-34). Vernon Hurst, .to whose house the 


196. Chevrolet was eventually delivered, testirted thay 


eal iS ee 


bMeuerWacene Keyetor tae car but dué to the position of 
Eiesrenitvon it could be started without a key (fr. 
le. Te) 

The evidence was relevant and material to the 
issue of receipt and concealment of the 1961 Chevrolet 
déscribea in Count Lf of the indictment. Any dou vem ue 
Mico have arisen From uncertainty or Contradicvulonmcms 
Ene testimony were tor the jury alone and they were 
MOL a ground Tor withdrawing the Cestimonyer rem ume 
jury Sceons deraulon. UNL ved sue vcscmu mG ce omewcemne 
S53 F.2d S55 and Cir ee o46 ). 

Mrs. Hemreil Cescribed the car 07 sap oma 
model year and color. She was staying at appellant's 
house Curing tne wweriod following the Tecel puso. merc 
ear at Phoenix, The circumstances Of a Car soles. tae 
description being driven by Beverly Harrelipencsc as 
Menz and VYermon Hurst, taken together wath tac cime 
period and the fact that appellant had no Simitar wea 
registered in his name, was sufficient basis to allow 
Mrs. Harreli's testimony to stand. The question was yore 
of weight to be attached to the testimony rather than 
the admissibility of it. This was a jury fumetioen and 
the Court properly instructed the jury in this regard 
(Tr. p. 147). The denial of the motion to strike was not 


IO Oe - 
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CONCLUSION 


Thescource aid noteabuse its discrer vonein 
Cenyingecne appellant's motion for a bill ei Marcicuvacee 
Roce CO nuecommuG error iit reMiging Vo strikes one 
testimony of a witness. The judgment and sentence of 
UncebisuriCusCOuUry siould De ailinrmed, 

Respect hula yecvomunveur 
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CERTIFICATION 
DT Ceruity that; in connection with the prepararvc. 
of this brief, I have examined Rules 18 and 19 of the 
Unmiredwovates Court ©f Appeals for >the Ninth Cirveure 
anda that im my Opinion, the forezoing Drier ts. 


full cComeliance with these rules: 


MORTON SITVER 
Assistant Uo eror oes 
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APPENDIX 
IN THE UNITED STATES DISTRICT COURT 
_ FOR THE DISTRICT OF ARIZONA 
UNITED STATES OF AMERICA, 
Plaintiff, MOR Cealyeaeaiese: . 
vs. BILL OF PARTICULARS 


WILLIAM WARDEN DUNCAN and 
JUDSON WESLEY RAINEY, 


Defendants. 


COMES NOW the plaintitit, United Staves of sinemmee 
iby end threugn its aceorneys undersigned andwiovwnats, 
BlvVes UOVICeNOmecMe  1OllOwing parvuicularsmere  loucin, 
furnished to the defendant, WILLIAM WARDEN DUNCAN, 
through his attorney, Ropemt A. Jensen wen Novencersser 
1966, and to the defendant JUDSON WESLEY RAINEY, through 
his attorney, J. William Moore, on December 5, 1966: 

1. The 1961 Chevrolet Impala and the 1964 
Chevrolet impala Supersport described inv tie indi crmede 
were received and concealed at Phoenix, Arizona. 

2. The serial number of the 1961 Chevrolet Impala 
is 11837L110169. At the time of the theft it was owned 
Dy and in the Socsesaien or Bell Auvo Sales, 29090 Souca 
Figueroa, Los Angeles = Cal ivornia sla wc Olor me at ae 
yVenucle Ts white. 

3. The serial number of the 1964 Chevrolet Impala 
Supersport is 414471131153. At the’ time of the theft it 


Was ownee Dy and in the possission of John Sehnteirer 


Incorporated, 5920 Pacific Boulevard, Huntington Park, 


CalsptiOrmiaw sine color of the vehicle ws white. 
Réespecviully submivced, 


RICHARD C, GORMLEY 
United States Attorney 


/s/ Morton Sitver 
MORTON SITVER 
Assistance Usa ehevorcney 


Copy sole G@ic s Ore CO. mamal Led. this 
12th day of December, 1966, to: 


ROBERT A. JENSEN 

Attorney for Defendant William Warden Duncan 
OOO Title & Trust building 

Phoenix, Arizona 85003 


J. WILLIAM MOORE 

PGLOorney 1Or  Demendane udscn “Wesues Rasney 
(30 Firsc Nacional Bank Buildine 

Phoenix, Arizona 


/s/ Morton Sitver 
MORTON SITVER 
Assistant United States Attorney 


STATE OF ARIZONA 
ss, CERTIFICATE OF MAILING 


COUNTY OF MARICOPA 

MORTON SITVER, being first duly sworn, 
upon his oath deposes and says: 

That the foregoing Appellee's Brief has this 
6th day of September, 1967, been mailed to attorneys 
for appellants, John J. Flynn and Robert A. Jensen 
in the law firm of Lewis Roca Beauchamp & Linton, 
114 West Adams Street, Phoenix, Arizona, 85003. 


DATED: September 6, 1967. 


MORTON sii VER 
Bosistany Ul See neverney 


Subscribed and sworn to before me this 6th day of 
September, 1967. 


ee a) a. 
Notary Public TF 


My commission expires September 4, 1969. 


